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O.A. No. 15 of 2021

Smt. Phalunching
By Legal Practitioier for the Appricant : shri ShriA.R. Tahbirdar, on::5:"

union of lndia & others versus

By Legar prr.iition"r for Respondents : shri p.J. Barman, Advoc",J"trondents

Orders oi tfre Tribu n-ar

asta
n'ble Air Ba nSu

Heard shri shriA.R. Tahbirdar, Ld. counser for the appricant and shri
P.J. Barman, Ld. Counsel for the respondents.

Original Application is dismissed.
For orders, see our order passed on separate sheets.
Misc. Apprication(s), pending if any, shail be treated to have been

disposed of.

(Air Marshal Batakrishnan Suresh)
Member (A)

AKD/MC/-

(J ustice, 
T:*""ri:i.,or" 

s rivastava)
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ARMED FORGES TRIBUNAL, REGIONAL BENCH,
GUWAHATI

Wednesday, this the Sth day of Aprit, 2023

Smt Phalunching Applicant

counsel for the Applicant : shri AR Tahbildar, Advocate

Versus

Union of lndia & Others Respondents

counsel for the Respondents : shri p.J Barman, Advocate
Central Govt. Counsel

ORDER

1. The instant origina[ Application has been filed by the

applicant under section 14 of the Armed Forces Tribunal Act,

2007 with the following prayers:

(i) to quash and set aside the impugned tetter No.
G4/s/03/3974Nr/266 dated Nii rssued by the
ryq! f) rejecting the appticant's ctaim for ipecial
family pension;
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(ii) liregt the respondents to accept applicant,s
husband's death to be attributabte to miritary. service

(iii) to pay speciar famiry pension with effect from the' date of death of her husband to the appticant with
arrear in compliance of the relevant provisions of' the.pension Regutations for Army'part-|, 1g61;
and

(iv) and to pass such order/orders deem fit and proper.

2. Facts giving rise to original Applicailon, shorn of details,

are that husband of applicant was re-enrolled in the lndian Army

(DSC) on 1 0.02.1992. whire he was posted to sg3 DSC platoon,

ordinance Factory, chandrapur (Maharastra) he was diagnosed
.

with "CARCINOMA sroMACH' for the first time on 30.05 .2002 and

was treated at Military Hospital on 30.05,2002. on 24.0g.2002 he

died at command Hospital, Korkata due the said disease. After the

death of her husband, the appricant was granted full family pension.

After 7-8 years, when her pension was reduced she approached the
..

pension disbursing bank to find out the reason for reduction but
,.

they could not give her satisfactory reasons. The Defence pension

Adalat held at Rangapahar on 2T .os.2o1g intimated the applicant

that the death of the husband of the applicant should be regarded
i

ais attributable to military service for the Special Family pension to

the applicant with effect from the date of death of her husband
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i:e-24.09.2002 as admissibre under Rures. Thereafter, vide tetter

l.t{o' Gals rc3,3974Nll266 dated Nil, respondents have intimated to

the applicant that her husband died due to a wound/injury or
:

disease in such circumstances his death is not in any way retated to

duties of Military service and is neither attributable to or aggravated
i

Qy Military Service and as such she is not entifled to Special Family
i

Pension, hence the craim for the grant of speciar Famiry pension

was rejected. The appricant was granted ordinary Famiry pension

vide PPo No' F/NA/010147I2015 in addition to the family pension
i

from Assam Regiment as notified in ppo No. s/05 1211t19g3.The

applicant preferred a derayed First Appear on 17.10.2020 which too

v$'as rejected by the respondents authority. Being aggrieved, thej

qpplicant has filed this Original Application.
i

3 Learned counser for the appricant has praced reriance on the
jndgments of the Hon'bre Apex court in the case of union of tndia

I

f ors vs. surendra pandey, LAWs(sc) 2014 g 172, decided onj

1:8.09.2014, sukhwant singh ys. rJnion of tndia & ors,

tAws(sc) 2012 3 69, decided on 13.03.2012, rJnion of rndia vs.
:

$'r' l(apoor, LAWS(S c) 2011 3 43, decided on 16.03.2011and
i

Iflladan singh shekhawaf vs. rJnion of rndia. LAWS(sc) 1g99 g
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6, decided on 17.og.1ggg, yadvinder singh virk vs. lJnion of
ll,tdia & ors in civir writ petition No. 6066 of 2oor (2009 scc
i

Qnline P & H), Judgment of a Division Bench of Delhi High court in

*, t", oy Hayat Mohammed vs. rJnion of rndia,20Og (1) scr
I

1r5, Judgment of AFT (RB) Korkata in o.A. No. s2 of 20rs,
i

Debasish Ghosh vs. rJnion of tndia & ors, decided on
I
:

15.03-2016 and AFT,pB, New Delhi order dated 12.09.2019

passed in OA 1146t2017 with MA 84gt2O1T .

,4- Learned counser for the appricant has further submitted

'that:-

(a) Para 95 (a) of the pension Regurations for the Army

1961 (Part-1), reads that rates of consolidated special

Family Pension shall be inclusive of children allowance and

children education ailowan ce "irrespective of whether the

deceased p"r"ion", of the Armed Forces had

completed 7 years of seruice or not'.

(b) ln section 213, it is provided that special family pension

may be granted to the family of an individual if his death

* was due to or hastened by :

(r)..., wound, injury ordrsease which was attibutabte tomilitary seryice.
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OR
(b) the aggraryation by miritary seruice of a wound, injuryor disease, which existed beiore or arose- during iiiia,vseruice.

Learned counser for the appticant preaded that in view of

dforesaid rurings and judgments, death of husband of appricant

should be treated attributable to military service and special family
I

frension should be granted to the applicant.
iq Per contra, rearned counser for the respondents submitted
l

that the death of the appricant's husband has not been regarded as
i

attributabre to miritary seryice, hence appricant is not entiiled for
I
{

Qpecial Family pension. He further submits that for grant of the

sipecial family pension it is not only required that armed forces
r

flersonnel should be on duty, but there must be some causal
i
j

connection arso between the injury and mititary service. He further
,

submitted that unress death has causar connection with miritary
i

service, armed forces personner cannot be ailowed speciar famiry
j

Rensron merely on the reason of being on duty. He further
i

sL:rbmitted that in the given facts, husband of appricant died due to

disease, there was no causar connection between the death and
i

not entitled to special
militarf service and, therefore, applicant is

OA No. 15 of2021
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i
family pension, as she is claiming. ln support, learned counset for

!

tlfre respondents has placed reliance on the foilowing facts:-

(a) The death of husband of appricant was opined as

neither attributabre to nor aggravated by military service

and also not connected with military service.

(b) ln terms of para gs & 213 of pension Regurations for

the Army, 1961 (part-1) and para 6 of Entiflement Rures for

casualty Pensionary Awards, 19g2, appricant is not entiiled

to special Famiry pension which was communicated to her

vide letter dated 13.0s.2011. para 213 reads as under :-

"a special famity pension may he granted to the familyof an individuar if his death was due to or hastenii ov:-

(a) A wound, injury or disease which was attributabte
to military service.

OR
9 The aggrauation by military service of a wound,injury or disease which existed-before or arose duringmilitary service,,.

Since the circumstances of death are not
i

{uties of military services and was opined as neither
:

nor aggravated by military service, hence, applicant
;t--

related to the

attributable to

is not entitled

fpr special family pension.
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i
Iq we have heard AR Tahbirdar, rearned counset for the
I

dpplicant and shri pJ Barman, rearned counser for the respondents
,

{nd have arso perused the materiars avairabre on record.
f

4 After having heard the submissions of rearned counser of
both sides, we find that certain facts are admitted to both the parties

a

that while appticant's was posted at 5g3 Dsc pratoon, ordinance
I
i

Factory, chandrapur, Maharastra,on 30.05.2002, he was diagnosed
I
i

with ".ARCTN.MA STOMtuqcHtr and treated at Miritary Hospitar
I

a:nd died on 24,09.2002 at command Hospitar Korkata.
i
I

t The respondents have denied speciar famiry pension to the
I

{pplicant on the reason that for getting speciat famiry pension, in
:

respect of disease causing death during the course of emproyment,

there must be some causar connection between the disease and
j

ryilitary service, and this being lacking in appricant,s case, as therei-
I

was no causar connection between the death and miritary service,
l

$he is not entifled for the same.l
t
J

i This question has been considered time and again not onry
,,

hy the various Benches of AFT but by the Hon,bre High courts and

the Honrble Apex court. rn a more or ress simirar matter, secretary,
t

Qovt of rndia & others vs. Dharamveer singh, decided on 20

OA No. 15 of 2021
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I

september 201g, in civir Appear No 49g1 of 2012, the facts of thej

Sse were that respondent of that case met with an accident during
i

t{re leave period, whire riding a scooter and suffered head injury
i

vyith 'Faciomaxiltary and compound Fract ure 113 Femur (LT),. A
i

Gourt of enquiry was conducted in that matter to investigate into the

crrcumstances under which the respondent sustained injuries. Thei
!

Brigade commander gave Report, dated August 1g, lggg to the
i

dffect that injuries, occurred in peace area, were attributable to
:

rhilitary service. one of the findings of the report recorded under
i

Qolumn 3 (c) was that "No one was to be btamed for the accident.
l

lfr fact respondent rost contror of his own scooter,,. rn this case the

rbspondent was discharged from service after rendering

pensionable service of 17 years and 22s days. rn pursuance to

rgRort of the Medicar Board dated Novembe r 2g,1ggg, which herdt

3

his disability to be 30%, the craim for disabirity pension was rejected
i

Qy the Medical Board on the ground that the disabirity was neitheri'
q'ttributable to nor aggravated by miritary service. An appear fired by
i

the respondent against the rejection of his claim for the disabitity
t.penslon was rejected by the Additional Directorate General,

Rersonnel services. Respondent then fited an o.A. in Armed
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i

f;orces Tribunat against the order of deniar of disabirity pension
i

which after retying upon the judgment of Hon'ble Apex Court in the
a

1rr" 
of Madan singh shekhawat v. tJnion of rndia & ors,(1ggg)

I

{ ssc 45g was aflowed by the Tribunar hording that respondent

was entitled to disabirity pension. Aggrieved by the same, this civir

Appeal was filed in which the Hon'bre Apex court framed foilowing
I

At

{ pornts for consideration.-

(a) whether, when Armed Forces personner proceeds

on casual leave or annual leave or leave of any kind, he is

to be treated on duly?

(b) whether the injury or death caused if any, the armed

forces personnet is on duty, has to have some causal

connection with military service so as to hold that such

injury or death is either attributable to or aggravated by

military service?

(c) what is the effect and purpose of court of rnquiry into

an injury suffered by armed forces personnel?

10. The Hon'bre Apex court decided the question number 1 in

affirmative holding that when armed forces personnet is availing

casual leave or annuar reave, is to be treated on duty.

OA No. 15 of 2021
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11. while deciding the second question the Hon,ble Apex court

in para 20 of the judgment held as under:_

12. Regarding question number 3, the Hon,ble Apex court held

that if a causar connection has not been found between the

disabilities and military service, applicant would not be entifled to

the disability pension. whire deciding this issue, the Hon,bre Apex

court has discussed several cases decided by itserf as wert as

various Benches of the Armed Forces Tribunal and the High

courts and has herd that when armed forces personner suffers

injury while returning from or going to teave, it shall be treated to

have causal connection with military service and, for such injury,

resulting in disability, the injury would be considered attributable

i to or aggravated by military service.
r '".

OA No. 15 of 2021
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13. The Hon'ble Apex Court while summing up took note of

following guiding factors by the Armed Forces Tribunal, Regional

Bench, chandigarh, in the case of Jagtar singh v. rJnion of
lndia & ors, Decided on November 02, 2o2o in TA No 61 of

2010 approved in the case of sukhwant singh and vijay Kumar

case, and held that they do not warrant any modification and the

claim of disabirity pension is required to be deart with accordingry.

Those guiding factors are reproduced below for reference:-

"(a) The mele fact of a perso_n being on ,duty, or otherwise, atthe place o.f .posting or on reave, is not inL sorc criteria fordeciding attributabitity of disabirity/death. fir* has to be arelevant and reasonabre causar connection, hiwsoever remote,between the incident resutting in ,rri'diiabirity/death andmititary seruice for it to be attribitabte. This iiiiitir'r,rtitv ipiieseven when a.person rs posfed and present in his unit.'tt iioiasimilarly apply when he is on teavej notuithsltanding Ootn Oiiigconsidered as,duty,.

P tr the injury suffered by the member of the Armed Force isthe resurt of an act arien to tne sphere of mtiriary seruice or in noway be connected to his being on duty as inderstood in thesense contemprated by Rute 12 of the Entittement Rures rggr, itwould not be regisrative intention or nor to oir mind wourd bepermissibre ayn.rolch to generarise the statement that ,riryinjury suffered during such- period of reave iiia necessairy-bL
attributable.

(c) The act, omission or commission which resu/fs in injury to themember of the force and consequent disabirity or taiatity murstrerate to miritary seruice in some manner or the other, in otherwords, the act must frow as a mafter of necessity rroi, ,iiiiiseruice.

--(d) A person doing some act at home, which even remotety doesnot fall within the scope of his duties and functions as a Memberof Force, nor is remotery connected with the rirriiin, of mititaryseruice, cannot be termed as injury or disabitity arttributabte to

OA No. 15 of2021
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military seruice. An accident or injury suffered by a member ofthe Armed Force must have so/ne casuar ,orrr"ion with miritaryseruice and at /easf shoutd arise from ,iii'Z,au,ty of themember of the force as.he is expected to maintain or do in hisdaylo-day tife as a member of the force.

(e) The hazards. of Army seruice cannot be stretched to theextent of unrawfur an.d eniirery un-connected acts or omissions onthe part of the member of the force even when he is on reave. Afine line of distinction has to be drawn between the mattersconnected, aggravated or attributabte to miiiiary-ie,ruice, and the
ryattey entirery arien to such seruice. whart faits ix-racie in thedomain of an entirety private act cannot be treatei as regitimatebasrs for craiming the retief under th""" proriirr". At best, themember of the force can craim disability p"i"i,i ir he suffers
lisability from an injury white on casuar reave even if it arisesf'?ry, t,ye negtigence or misconduct on the part oi tnu memberof the force, so far it has some connection and nexus to thenature of the force. At teast remote attributabitity i service wourdbe !he.condition precedent to claim underRules 173. The act ofomission and commisslon o1 the part of the membei of the forcemust satisfy the tes.t o.f prudence, reasonab/eness and expectedstandards of beh aviof'.

(0 Tl: disability shourd not be the resurt of an accident whichcould be attributed to risk common to human e*istence in modernconditions in rndia, unress such risk is ennanceJ in kind or

S:ff::.,P, 
nature, conditions, obtigations or in.iO"nt. of mititary

It is pertinent to mention here that judgments relied up by the
14.
i
!-

flpplicant in para 3 above are not rerevant in this case being

based on different facts and circumstances which are enumerated
l

below:-

(a)
ln this

c?se respondent was on annual leave and was travelling by

bus from Hajipur to reach patna to where his famiry was

OA No. 15 of2021
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admittedly residing and met with accident, therefore, the

Hon'ble court has held that respondent was enroute to his

home town and authorized journey had not ended when he

met with incident, hence appear of Union of rndia was

dismissed.

(b) , ln this

case respondent was on casual leave and injury sustained in

scooter accident. The Hon'ble court has held that there was

no causal connection between the injuries suffered and

military service, hence, appear of appricant was dismissed.

. This case

pertains to absence without reave and dismissar from service

hence, this case is not applicable.

ln this case applicant met with accident while he was travelling

from Jodhpur to his home town and arighting from the train at

Didwara rairway station. The Hon'bre court has herd that when

proceeding to his leave station or returning to duty from his

le-ave station at pubric expense, is entifled to disabirity pension,

hence, petition of the applicant was allowed.

i

i

I

i!t
{
I

(c) Union o

(d) Madan S,
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(e) ,ln

.ln

(f) . ln this

case applicant was on 20 days casual leave and during teave

he was travelling from his home town to sealdah for booking

hj,s ticket for his return journey and fert down from running train

and his leg was amputated. A court of rnquiry was herd and

this case appricant was on annuar reave and met with a
motorcycle accident and was downgraded to medical category

cEE. At the time of discharge from service his disabirity was

@ 30% for life as NANA. The Hon,ble punjab & Haryana court

has held that applicant suffered disability during annual leave

would be treated as duty and is entifled for disability pension

as per the existing rules in the year 1gg0.

(e)

this case husband of applicant was on 13 days casuat leave

and met with accident whire traverting from Kichha to Meerut to

his home station and tater on succumbed to injuries. A court

of lnquiry was herd and death of husband of appricant was

attributable to military service, hence appticant was granted

special family pension.

OA No. 15 of2021
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his disability @ looo/o for rife was attributabre to miritary

seryice, hence appricant was granted disabirity pension.

lls' we have considered the appricant's case in view of abovej
I

guiding factors and we find that husband of appricant whire posted

pt 583 DSC platoon, ordinance Factory, chandrapur, Maharastra,

pn 30.0s.2002, he was diagnosed with ,CARCTNOMA
i

Stounncn" and treated at Miritary Hospitar and died on
:

24-09.2002 at command Hospitar Korkata. As such the death of

Ih" Husband of the Appricant is 'neither attributabte to nor
'i
I

?ggravated by military service and not connected with his
i

lnilitary duties in any manner,, she is not entiled to special
i
L

family pension for the same. There is also no evidence or proof,
i
l
placed by the applicant to establish that the cause of death of her
,

husband, had causal connection with military service being on
i

extended duty. we arso find that judgments and rutings reried upon
t
t

by the applicant being either based on different facts and
i

bircumstances or overrured are of no hetp to her.

,iu ln the result, we hold that the claim of special family
*

pensiop has righfly been rejected by the respondents which need
i

rto interference. Resurtanfly, originar Application is dismissed.

OA No. 15 of2021



16

il7. No order as to cost.
I

i
I
I

t
I
{i

(hirruarsrra].aar3!ri.1fnan suresh) (Justice umesh chandra srivastava)1 ft4ember (A) Member (J)

Dated: 05 April, 2OZ3

AKD/MC/-
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